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Hiring, Firing, and the In-Between Bits...



Now Hiring

How do | get the right
person for the job?




Job Posting
Accurately describe the position, job duties, and minimum qualifications
Interviewing
Should allow for applicant to demonstrate abilities — skill related questions
Watch for red flag behaviors
Check references
Take the time to do this, it makes a difference!
Social media checks? It’s a double-edged sword.
Hire the most qualified candidate, right?
Ability to do the job
Good judgment and character
Competence and overall fit
Observe and document applicant behavior. (It’s not going to get any better than this!)
Document reasons for selection/rejection
Be objective — applicant qualifications and what they do or say






I%norteh'_chle red flags to get a position filled — It’s not going to get any better
than this!

Not courteous to your office staff

Late for interview

Inappropriate dress/hygiene

Reveals confidential information about former employer
Criticizes former employer or angry about prior employment
Bad references

90% of your time is spent on 10% of your employees — problem employees
take up time, money and energy, so get the right ones.

Make hiring decisions based on illegal reasons.

Race, religion, ethnicity, sex & gender (gender stereotyping), pregnancy, age (40+),
disability, genetic information, veteran status

Careful with your questions...



Do your
job!

Managing performance
and conduct issues.



Talk Early
Try to address and correct small issues before they get out of control
Listen to Employee Explanations
Fix misunderstandings or miscommunications
Medical issues raised???
Keep Emotion Out of It
Work with HR or Legal for an outside/neutral perspective
Keep it fact based
Document, Document, Document — Follow up to conversations in writing (email)
What they did that was right/wrong (be honest in performance reviews — not everyone’s a 5/5)
Efforts to help them improve (e.qg., training, mentors, extended deadlines)
Set (achievable) expectations — be specific with goals and timing/deadlines
Notify employee of consequences for not improving — can result in termination
Continued or new issues — progressive discipline
Be able to show a non-discriminatory reason anytime an employment or pay decision is made.






DON’T Treat Similarly Situated Employees Differently
Risk of discrimination — best defense is consistent application of rules and policy
DON’T Ignore Medical Issues when Raised

Reasonable Accommodation Process — often first comes up as the result of
negative performance review or counseling

DON’T Write up Personality
Address behavior (actions and words), not personality.

DON’T Hold Protected Leave Against Employees
FMLA, ADA, Military

DON’T Micromanage / Over-Scrutinize Complaining Employees
Retaliation — Complaints have protection



You're
Complaining???



Take it Seriously
Even if you think it’s bogus — because you never know...
Act Promptly (Immediate)

Determine who will investigate.
HR? General Counsel? Outside Investigator?

Take interim measures if needed
Paid Investigation Leave?

Investigate — define the scope, collect documentation, identify and speak to witnesses, keep
confidential

Back-up Conclusions with Facts
Be objective not subjective (e.qg., “She rolled her eyes” versus “She was unprofessional”)
Take Appropriate/Effective Corrective Action
Be consistent, but can tailor to specific situation and severity
Follow your Policy
Zero tolerance policy?
DOCUMENT IT!






DON’T Brush It Off
Prompt / Immediate action is key
DON’T Ignore an Apparent Conflict of Interest
Does the investigator have independence to make findings?
Is there an appearance issue?
DON’T Play Favorites
Consistency is key to avoid later complaints of discrimination...
DON’T Discipline or Fire (without consulting HR/Counsel)

Retaliation — Good faith / reasonable complaints have protection, even if
unsubstantiated

DON’T Increase Scrutiny
Yup, that’s retaliation too.



It’s Over.

How to end the employee
relationship without getting sued...



Don’t Rush it — get all the facts
If an employee may be disruptive, consider putting them on paid leave during investigation.
Talk to the Employee First
Know what their explanation is for the performance or conduct issue.
Medical issues — loop in HR and/or Legal counsel!
Document the Reasons
Reason for termination should be documented, just like prior write ups.
This will be your “Exhibit 1” if a claim is later filed.
Meet in Person
Have a witness (HR or Manager)
Keep it Short (not evasive)

Give a reason for termination, but don’t get dragged into an argument (remember — you should already know their explanation at
this point and have taken it into account)q

If you don’t give a reason at all though, the employee will fill in the blanks (Discrimination/Retaliation)
Allow Resignation in Lieu?
Performance versus conduct issues
Can smooth things over — lets employee honestly tell future prospective employers they resigned instead of were fired.
Effect on unemployment benefits? Not a voluntary quit, so you will still have to prove misconduct.






No Surprise Firings!

Emp/?ye_ﬁ should never be surprised they are getting fired. Don’t wait to address issues until you have hit
your limit!

This is when progressive disciplinary policies are helpful.
DON’T Lie

Don’t give a false reason for termination, even if you are trying to be nice.
DON’T Discriminate

Remember — Race, religion, ethnicity, sex & gender (gender stereotyping), pregnancy, age (40+), disability,
genetic information, veteran status

Treat similarly situated employees the same, regardless of protected class.

Don’t be lenient with one employee and strict with another (e.g., leave/tardiness issues)
DON'T Retaliate (EEOC'’s fastest growing claim category)

FMLA, ADA, PDA, Protected Activity

Don’t fire a complaining employee for something others have done without consequence



Religious Accommodations

Groff v. Dejoy — Supreme Court case that redefined the undue hardship
standard.

Hebrew v. TDCJ — First 5th Circuit case interpreting Groff v. Dejoy.
Title VIl Discrimination — Ultimate Employment Decision?

Hamilton v. Dallas County — 5th Circuit overruled prior precedent on what
makes an actionable discrimination claim, expanding it under “terms,
conditions, or privileges of employment.”

Harrison v. Brookhaven Sch. Dist. — Under new Hamilton standard, found failure
to pay for training actionable.

Harassment Complaint Investigations & Policy
Hudson v. Lincare, Inc. — Importance of prompt and effective remedial action.

Wallace v. Performance Contractors — Policy in theory versus policy in practice.
Material fact issue over implementation of anti-harassment policy.

Reasonable Accommodations (ADA)

EEOC v. Methodist Hospitals of Dallas — Most qualified candidate versus
assignment to a new position as an accommodation. Importance of
participating in the interactive process.

Mueck v. La Grange Acquisitions — Employee’s claim fails for never making it
clear that schedule change request for DUI classes was related to a disability.
Never assume a disability!




We just fired a minority,
pregnant, over 40, disabled
employee who recently returned
from a workers’ comp injury.

We fired her for
complaining that her
back still hurt.

It was so annoying.
Was that ok?



THANK YOU!

Laura Ingram

Lloyd Gosselink Rochelle & Townsend, P.C.
lingram@Iglawfirm.com

512.322.5848
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CASE LAW UPDATES
STATE LAW UPDATES
FEDERAL LAW UPDATES

HANDBOOK POLICY
UPDATES






Case aligns the Fifth Circuit with Title VII text.

Nine female detention service officers sued Dallas County, alleging sex-based
scheduling policy violated Title VII.

Fifth Circuit panel upheld the District Court’s case dismissal, finding discriminatory
scheduling policy did not amount to an “ultimate employment decision” as was
precedent in Fifth Circuit. Panel invited full court to revisit standard... which it did.

Full court held that Plaintiffs plausibly allege disparate-treatment under Title VII
regarding the “terms, conditions, or privileges” of employment.
“She need not also show an “ultimate employment decision,” a phrase that appears nowhere in
the statute and that thwarts legitimate claims of workplace bias.”

Takeaway: Fifth Circuit now joins most other Circuits with this interpretation, but still a
split, unclear where the line will be drawn. Expect Supreme Court to weigh in
(Muldrow v. City of St. Louis, Missouri oral arguments heard in December 2023)

Hamilton v. Dallas County, 79 F.4th 494 (5th Cir. 2023)



Case decided under new Hamilton standard.

Black female educator and school administrator sought to attend a Leadership
Academy for prospective superintendents.

Precedent of paying $2,500 tuition for each employee’s participation after acceptance (had
paid for similarly situated white males).

Harrison asked Deputy Superintendent if the District would pay (agreed), but once she was
accepted, the Superintendent reneged and refused.

Paid fees herself then sued.

District Court dismissed for failure to state a claim, but the Fifth Circuit reversed
under the new Hamilton standard.
Whether an adverse employment action was only element under dispute.

Looked at adversity and materiality — affected her compensation — potential discrimination in
terms, conditions, and privileges of employment.

Takeaway: Discrimination claims will be expanding.
Harrison v. Brookhaven Sch. Dist., 21-60771(5th Cir. 2023)



Hudson was a black woman who sued under Title VII for racially hostile work
environment and retaliation.

District Court granted summary judgment to Lincare and Fifth Circuit
affirmed.

Held that even assuming Hudson suffered from severe/pervasive harassment,
Lincare is not liable because it took prompt remedial action, and harassment

ceased.

Indisputable that once Lincare was aware of racist language, it “initiated an
investigation, interviewed the employees involved, and issued final warnings to Torres
and Ruiz.” That response was “sufficient to shield it from potential liability."

Retaliation claims were dismissed — no adverse action or causal connection
Takeaway: Prompt and effective remedial action is crucial!

Hudson v. Lincare, Inc., 58 F.4th 222 (5th Cir. 2023)



Wallace worked for a construction company and sued for sex discrimination, sexual
harassment, and retaliation.

Performance prevented her from working at elevation because of sex (direct

evigence), which effectively demoted her. Harassing comments, found had direct
evidence.

Tried to contact HR to no avail, and other witnesses observed but did not report
behavior (violating policy)

District Court granted summary judgment to Performance Contractors and Fifth
Circuit reversed/remanded.

Held that Plaintiff raised genuine issues of material fact on each claim. Material fact
issue whether Performance effectively implemented its anti-harassment policy.

Takeaway: Policy does not protect you if you don’t practice what you preach.

Wallace v. Performance Contractors, Inc., 57 F.4th 209 (5th Cir. 2023)



Hospital had policy of hiring most qualified candidate, even when employee applied as reasonable
accommodation.

Employee was not reassigned to vacant position for which she applied

Failed to respond to employer letters about alternative accommodations

EEOC challenged policy (contrary to EEOC guidance) and alleged failure to accommodate Cook.
District Court granted Methodist’s motion for summary judgment on both claims

Fifth Circuit: “[t]he level of preferential treatment that the EEOC asks for would compromise the
hospital’s interest in providing excellent and affordable care . .. and would be unfair to . . . other

employees.”
Vacated and remanded on specific facts about whether most-qualified applicant policy violated ADA.

Affirmed District Court’s dismissal on failure to accommodate claim. Employee’s “unilateral
withdrawal from the interactive process is fatal to her claim” if employer engaged in good-faith.

Takeaway: EEOC guidance that transfer to vacant position in ADA accommodation is mandatory is
not always correct under Fifth Circuit law. Don’t be the one to cause interactive process breakdown!

Equal Employment Opportunity Comm'n v. Methodist Hosps. of Dallas, 62 F.4th 938 (5th Cir. 2023).



Mueck sought a schedule shift to attend court-ordered classes for alcoholism
after DWI, eventually terminated due to the schedule/class conflict.

District Court found Mueck failed to provide sufficient evidence that his
alcoholism was a disability or that he requested an accommodation.

5th Circuit affirmed, finding Mueck failed to inform La Grange his request was

for a disability.

La Grange reasonably viewed his request for time of was to deal with legal
consequences of recent DWI. Discussions with supervisor were about his DWI and court

case.

Might be a triable issue of fact whether his alcoholism was disability, but here
he failed to show he made his employer aware that his disability was reason
for the request. No triable issue of fact that termination was pretext.

Mueck v. La Grange Acquisitions, No. 22-50064, 2023 WL 4677543 (5th Circ. 2023).



Groff’s religious beliefs dictate he cannot work on Sundays; terminated
after prog. discipline

USPS argued undue hardship because only one other worker
Reassessment of “undue hardship” in rel. accommodation

De minimis is insufficient—must show “substantial increased costs in
relation to the conduct of its particular business”

gnque hardship on coworkers is relevant if it also affects conduct of the
usiness

Must consider other available options

Takeaway: mid-level standard; must look at context and resources to
determine whether “substantial increased cost”

Groff v. DeJoy, 600 U.S. 447 (2023).



Grooming policy prohibited male officers from having long hair or beards.

Hebrew had taken a Nazarite vow to keep his hair and beard long as part of
his religion.

He informed TDCIJ of his religious vow and filed a religious accommodation
request.

Two months later, his request was denied, citing safety/security reasons.

TDCJ fired Hebrew when he refused to cut his hair and beard. He alleged
religious discrimination and failure to accommodate.

District court granted summary judgment for TDCJ, citing de minimis
standard. Fifth Circuit reversed under the updated Grofjgv. DeJoy standard.

Takeaway: consider other options and costs, requiring a real interactive
process

Hebrew v. TDCJ, 80 F.4th 717 (5th Cir. 2023).






Prohibits discrimination based on hair
texture or protective hairstyle associated
with race, including braids, locks, and
twists

Covers schools, employers, labor unions,
and employment agencies, and housing
practices

Expands definition of race in Labor Code
to include hair texture and protective
hairstyles

HB 567; effective September 1, 2023



Establishes a 24-hour toll-free
workplace violence hotline for
emergency and non-emergency

Calls may be made anonymously; will
be referred to appropriate law
enforcement for investigation and
response

Posting requirement; poster to be
developed by TWC before March 1,
2024

HB 915; effective September 1, 2023



Prohibits municipalities and counties from
issuing ordinances and regulations related to
matters regulated by specific state laws,
including Labor Code, Local Government
Code, and others, unless expressly
authorized

Regulations in violation are void and
unenforceable; private right of action

Legal challenges re: constitutionality and
specificity

HB 2127, effective September 1, 2023



Governmental entities must adopt a model policy prohibiting
installation or use of certain applications on any device owned or
leased by the entity

Any department, commission, board, office, agency in the executive or
legislative branch that was created by the constitution or a statute; any
court or agency in the judicial branch; and any political subdivision
including municipalities, counties, and special purposes districts

Department of Insurance Resources (DIR) and Department of
Public Safety (DPS) to jointly develop the model policy; expected
mid-August 2023; 60 days to adopt policy

SB 1893; effective September 1, 2023



Personal liability for managers and supervisors who do not take
“immediate and appropriate corrective action” if they know or should
know that sexual harassment is occurring.

Now applies to workplaces with 1 or more employee
Expansion of SOL to 300 days

Prohibits use of public funds to “settle or pay” sexual harassment claim
made against individual

Recommendations:
Policy updates
Training for employees
Immediate investigation and appropriate corrective action






Must reasonably accommodate pregnhant
applicants/employees for pregnancy, childbirth
recovery, and related medical conditions,
including lactation

Not required to demonstrate disability or show
that others received same accommodation

Pregnant employees cannot be required to take
leave when another reasonable accommodation
is available.

Treat requests related to pregnancy the same as
ADA requests

Applies to employers with 15+ employees



Break Time for Nursing Mothers (2010)

Break time and space for covered nonexempt nursing
mothers to express breast milk for one year after birth

Unpaid breaks, but must allow substitution

Space must be functional, shielded from view, free
from intrusion, available as needed, and not a
bathroom.

If <50 employees AND can demonstrate undue
hardship, employer does not have to provide nursing
breaks.

PUMP Act (2023)
Applies FLSA rules to EXEMPT employees

Employees must be completely relieved from duty for
break time to be unpaid

New enforcement —immediate lawsuit (10 days for
space)






EEO and Disability Accommodation

Add “pregnancy” if not protected class
Add language to reasonable accommodation

Break Time for Nursing Employees

Clarify all employees and if employee is not completely relieved of job
duties, time is considered compensable

Sexual Harassment Policy
Drug-Free Workplace Policy

FMLA Policy — Updated Poster in 2023
Artificial Intelligence???






THANK YOU!

lingram@/Iglawfirm.com
512.322.5848
www.lglawfirm.com
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